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1. 
Executive Summary 

1. A new Federal Act should be drafted to protect all Australians from discrimination on the basis of sexual orientation and sex and/or gender identity.
2. The new Act be supported primarily by the Commonwealth Corporations Power and should be a uniform Equal Opportunity/ Anti-Discrimination Act incorporating and expanding on the current four Federal Anti-Discrimination Acts.
3. The definition of ‘employee’ and ‘employment’ to be broadly defined (including contract workers and volunteers).
4. The term ‘sexual orientation’ should be the preferred term in the new Federal Anti-Discrimination Act to describe a person  who identify as lesbian, gay, bisexual, trans or intersex . 
5. The term ‘gender identity’ should be the preferred term in the new Federal Anti-Discrimination Act to describe a person who self-identifies as a person of a particular gender.
6. The new Act should be drafted in similar terms to section 361 of the Fair Work Act 2009 (FW Act) such that the onus of proof is reversed.

7. The new Act should not include blanket exemptions to discrimination on the basis of sexual orientation and sex and/or gender identity.  However, if such exemptions are included these should be granted on a case by case basis so long as the exemption is in the public interest.

8. The new Act should make discrimination on the basis of sexual orientation and sex and/or gender identity unlawful when it occurs in a common workplace but where individuals are not employed by the same employer or are independent contractors.

9. The new Act should make discrimination on the basis of sexual orientation and sex and/or gender identity unlawful in partnerships and firms and in the offering of partnerships and establishing firms. 

2. 
Introduction

Job Watch Inc (JobWatch) welcomes this opportunity to make a submission to the Australia Human Rights Commission (AHRC) on the protection from discrimination on the basis of sexual orientation and sex and/or gender identity.

JobWatch strongly supports the consultation and it is hoped that the consultation will lead to new protections from discrimination on the basis of sexual orientation and sex and/or gender identity.  Whilst JobWatch supports the introduction of new protections that cover a broad range of areas, our submission will focus predominantly on discrimination in employment.   
Current State and Territory anti-discrimination legislation provides some protection from less favorable treatment on the basis of sexual orientation and sex and/or gender identity, however there are numerous discrepancies.  Federal legislation providing protection against discrimination on the basis of sexual orientation and sex and/or gender identity would provide uniformity and would extend protection where the existing protections fail to operate.
This is not to say that Federal legislation should override current State and Territory protections.  Rather that the various Acts could operate concurrently, as is currently the case with State and Commonwealth anti-discrimination legislation.
The FW Act prohibits discrimination on the grounds of ‘sexual preference’, ‘marital status’ and ‘carer’s responsibilities’.  These protections extend to all aspects of employment, from recruitment, to promotion and training opportunities, and to termination of employment. Although the FW Act protects employees from discrimination on the basis of ‘sexual preference’, ‘marital status’ and ‘family or carer’s responsibilities’ these terms are not specifically defined within the Act and there is no protection against discrimination on the basis of gender identity.  

JobWatch notes that there are two distinctive groups that require protection; people who are treated less favourably on the basis of their ‘sexual orientation’ and those who are treated less favourably on the basis of their ‘sex and/or gender identity’.  ‘Sexual orientation’ covers people who identify as homosexual, lesbian, bisexual and heterosexual
.  ‘Sex and/or gender identity’ refers to a person who self-identifies as a person of a particular gender.  This includes a person identifying as a particular gender by their clothing, name changes and medical intervention (such as gender reassignment, hormone therapy or counselling)
.  JobWatch submits that both sexual orientation and sex and/or gender identity should be protected attributes under Federal legislation and that these protections could be provided in the same Act.
The case studies provided in this submission are those of actual but de-identified JobWatch clients or callers to JobWatch’s telephone information service (TIS). 

3. 
About JobWatch


JobWatch is an employment rights community legal centre which, since 1980, has operated as the only service of its type in Victoria.  The centre is funded primarily by the Victorian State Government (Workforce Victoria).


JobWatch’s core activities include:


(a)
The provision of assistance by way of information and referral to Victorian workers via a free and confidential telephone information service which answered 11,420 calls in the 2009/2010 financial year; 


(b)
A community education program that includes publications, information via the internet and seminars aimed at workers, students, lawyers, community groups and other organisations.  In the 2009/2010 financial year JobWatch presented 338 education seminars to groups around metropolitan and regional Victoria; 


(c) 
A legal casework service provided by JobWatch’s legal practice for disadvantaged workers which represented 310 clients in the 2009/2010 financial year;


(d)
Research and policy work on employment and industrial law issues.


JobWatch maintains a database record of our callers, which assists us to identify key characteristics of our callers and trends in workplace relations.


Our records indicate that our callers have the following characteristics:


(a)
The majority are not covered by enterprise agreements and are only entitled to the minimum conditions under modern awards or the minimum National Employment Standards (NES) under the FW Act; 


(b)
A significant proportion do not know which industrial instrument provides the terms and conditions of their employment;

(c)
The majority are not union members;

(d)
A significant number are engaged in precarious employment arrangements such as casual and part-time employment or independent contracting;

(e)
Many are in disadvantaged bargaining positions because of their youth, sex, racial or ethnic origin, pregnancy status, socio-economic status or because of the potential for exploitation due to the nature of the employment arrangement, for example apprenticeships and traineeships; and

(f)
Many are job seekers attempting to return to the labour market after long or intermittent periods of unemployment.

4. Recommendations 
Recommendation 1:  A new Act should be drafted to protect all Australians from discrimination on the basis of sexual orientation and sex and/or gender identity.

JobWatch submits that a new federal Act should be drafted to protect all Australians from discrimination on the basis of both sexual orientation and sex and/or gender identity.


Under Federal anti-discrimination legislation there is express protection on the basis of age, race, sex and disability under the following acts:

(a)
Age Discrimination Act 2004 (Cth) 

(b)
Sex Discrimination Act 1984 (Cth) (SDA)

(c)
Racial Discrimination Act 1975 (Cth) 


(d)
Disability Discrimination Act 1992 (Cth) 


State and Territory anti-discrimination legalisation provides for additional protection against discrimination, with State Acts such as the Victorian Equal Opportunity Act 1995 (VIC) (EOA) providing express protection against discrimination on the basis of actual or assumed sexual orientation, gender identity and lawful sexual activity.

However not all State Acts are the same and there are discrepancies between the various statutes which have the effect of protecting certain attributes in some States but not others.


For example in New South Wales the Anti-Discrimination Act 1977 (NSW) protects people from being discriminated against on the basis of ‘homosexuality’, where ‘homosexual’ is defined to mean a ‘male or female homosexual’.  This means that an employee whose employment is terminated because they are bisexual may not have express access to anti-discrimination protection.  


If Belinda was a Victorian employee then she could bring a claim under the EOA as this Act protects Victorians from being discriminated against on the basis of sexual orientation which includes a person who is heterosexual, homosexual, lesbian or bisexual.  

If Belinda was an employee in New South Wales, she would need to rely on more limited protection in the Anti-Discrimination Act 1977 (NSW) which would only protect her if the less favourable treatment was on the basis of ‘homosexuality’ which may be more difficult for her to prove.  

Federal legislation covering all sexual orientations would ensure that a bisexual person who is treated less favourably due to their bisexuality would have express protection from this treatment regardless of which State or Territory this conduct occurred in.

An alternative to drafting a new anti-discrimination Act is to include protection against discrimination on the basis of both sexual orientation and sex and/or gender identity within an existing Federal Act, such as the SDA.  Whilst JobWatch would support inclusion of the protections discussed within this submission in an existing Federal Act, we submit that the drafting of a new Act would be clearer than amending an existing Act and would provide an easier way of informing and educating the public of the changes to Federal anti-discrimination legislation. Therefore we have limited this submission to discussion regarding the drafting of a new Federal anti-discrimination Act that incorporates and expands on provisions in the four existing Federal anti-discrimination Acts in a uniform manner.
Recommendation 2:  The new Act should be primarily supported by the Commonwealth Corporations Power, in conjunction with other Commonwealth heads of power (such as the external affairs power)

JobWatch submits that the new Federal Act should be based on section 51(xx) of the Commonwealth of Australia Constitution Act 1900 (Cth) (Constitution). Section 51(xx) (Corporations Power) gives the Federal Parliament power to make laws with respect to foreign corporations and trading or financial corporations formed within the limits of the Commonwealth.

On 14 November 2006, by a majority of 5:2, the High Court upheld the validity of the Workplace Relations Amendment (WorkChoices) Act 2005 (Cth) (WorkChoices) which used the Corporations Power to substantially amend the Workplace Relations Act 1996 (Cth) (WRA). The FW Act is also largely based upon the Corporations Power.

In basing a new Federal anti-discrimination Act primarily on the Corporations Power the Federal Parliament can better achieve the main objectives and purpose of such an Act through avoiding inconsistencies, unnecessary complexities and other perceived problems that may arise if the new Act relied on the external affairs power under the Constitution.


JobWatch notes that relying on the support of the Corporations power has some limitations as to who it can cover, therefore the new Act could also include residual power under paragraph 51 (xxix) of the Constitution, the external affairs power, as the FW Act does.

Discrimination in employment continues to be a major area of complaint under all Federal Anti-discrimination legislation.   For example, 88% of complaints under the SDA in the 2009-2010 financial year were in the area of employment
.  As large number of complaints regarding discrimination on the basis of sexual orientation and sex and/or gender identity are in the area of employment, and as corporations are the majority of employers in Australia, JobWatch submits that the best way to eliminate, as far as possible, discrimination on the basis of sexual orientation and sex and/or gender identity would be for the new Federal Act to primarily rely upon the Commonwealth support provided by the Corporations Power.  


Whilst JobWatch’s submission only deals with discrimination on the basis of sexual orientation and sex and/or gender identity in the area of employment, the Corporations Power could also be used to regulate other areas covered by the new Act where corporations are commonly involved such as education, the provision of goods and services or facilities, accommodation and housing, the buying or selling of land, some clubs or associations and even in the administration of Federal  laws and programs.


The High Court has also interpreted the meaning of ‘trading or financial corporation’ very broadly, such that a corporation will be covered by the Corporations Power where a significant part of its activities is trading or financial. This means the Federal Parliament can make laws with regard to a broad range of bodies corporate.


The following recommendations in JobWatch’s submission should therefore be viewed from the perspective that the new Act can be primarily supported by the Corporations Power.

Recommendation 3: Definition of ‘employee’ and ‘employment’ to be broadly defined (including contract workers and volunteers)

JobWatch submits that any definition of 'employee' and 'employment' used in the new Act should be drafted broadly to include contract workers (that is, employees contracted under labour-hire arrangements), a person employed under a contract of service, a person engaged under a contract for services and volunteers.


It is erroneous to assert that just because a worker is not paid a wage they are somehow immune from discrimination on the basis of sexual orientation and sex and/or gender identity. Therefore, the definition should be expanded to include persons engaged on a volunteer basis, such as an intern or a student on vocational training.


If Sean was a Victorian employee then he would be protected by the EOA as ‘sexual orientation’ is a protected characteristic and this includes people who identify as bisexual or are assumed to be bisexual.  As an employee Sean would also be protected by the General Protections Provisions dealing with discrimination in the FW Act (see section 351) which prohibits adverse action on the basis of a person’s sexual orientation.


If Sean was a Victorian independent contractor then he would not be able to bring an application under the discrimination protections under section 351 of the FW Act as these do not extend to independent contractors.  However he would still be protected by the EOA.


If Sean was an independent contractor in New South Wales then he would not be able to bring an application under either the Anti-discrimination Act 1977 (NSW) (as discussed above at recommendation 1) or under the FW Act.


Including independent contractors within the scope of ‘employee’ in the new Act would ensure that people who are discriminated against on the basis of their sexual orientation are protected regardless of their employment status or which State or Territory they are in.

Recommendation 4: The term ‘sexual orientation’ should be the preferred term in the new Act

JobWatch submits that the preferred term to use in the new Act is ‘sexual orientation’.   The term ‘sexual orientation’ is preferred to other terms such as ‘LGBTI’ which is broadly understood to describe people who identify as lesbian, gay, bisexual, trans or intersex.  Although there are benefits to listing all specific groups, there is a risk that certain groups will be inadvertently left out and that such a term would need amendment to cover emerging groups.



JobWatch submits that the term ‘sexual orientation’ is preferable to a more general term such as ‘sexuality’ or to terms such as ‘sexual preference’ which may focus too heavily on a ‘choice’ aspect which can may misleading as to the origins of a person’s sexual orientation and/ or be an unnecessary distraction and so should be avoided.   
Recommendation 5: The term ‘gender identity’ should be the preferred term in the new Act


JobWatch submits that the preferred term to use in the new Act to cover discrimination against a person who identifies as of a particular gender is ‘gender identification’.   This could be based on a concept of ‘gender identity’ used in the current EOA.
Section 4 of the EOA defines ‘gender identity’ as:


(a)
the identification on a bona fide basis by a person of one sex as a member of the other sex (whether or not the person is recognised as such) :
(i) by assuming characteristics of the other sex, whether by means of medical intervention, style of dressing or otherwise; or 
(ii) by living, or seeking to live, as a member of the other sex; or

(b)
the identification on a bona fide basis by a person of indeterminate sex as a member of a particular sex (whether or not the person is recognised as such): 



(i)
by assuming characteristics of that sex, whether by means of medical intervention, style of dressing or otherwise; or



(ii)
by living, or seeking to live, as a member of that sex;



JobWatch submits that the definition of ‘gender identity’ provided in the new Act could be modeled on this definition. 

As a Victorian employee Nicole would be protected by the EOA as ‘gender identity’ is a protected characteristic and this includes people who assume characteristics of the other sex, including via medical intervention.  Nicole would not be able to bring an application under the General Protections Provisions dealing with discrimination in the FW Act (see section 351) as they do not expressly extend to gender identity.
If Nicole was a Western Australian employee then she would need to show that the discriminatory treatment was due to her ‘gender history’ (see sections 4(1) and s 35AA of the Equal Opportunity Act 1984 (WA)) which is much narrower than the Victorian protection).
Recommendation 6:  The new Act should be drafted in similar terms to section 361 of the FW Act such that the onus of proof is reversed. 

Historically, the onus of proof has rested with the complainant to prove on the balance of probabilities that they have suffered direct or indirect discrimination. This can often be very difficult especially in a claim alleging sexual harassment, systemic discrimination, vicarious liability or any other claim where the respondent’s financial and legal resources far outweigh those of the complainant. 
Additionally, the decision in Purvis v NSW (Department of Education & Training)
 has raised the burden of proof in direct discrimination cases to almost insurmountable heights. Both these factors represent real and present barriers to complainants (or potential complainants) making or following through with their complaints.   

One possible way in which these barriers to making a complaint may be addressed is to reverse the onus of proof in discrimination cases so that it is the respondent who has the responsibility to prove that their actions were not in breach of the new Act. Industrial laws dealing with freedom of association have historically provided for a reverse onus of proof.  The reason for such provisions under industrial laws include that the reasons for an employer acting in a particular way is “peculiarly within the knowledge of the [employer]”
.
For example, under section 361 of the FW Act which deals with General Protections, the employee applicant does not have to prove that the termination was for a prescribed reason such as their sex, race, religion, disability, sexual preference etc.  Rather, where unlawful termination is alleged, the onus of proof rests with the respondent to show that the prescribed reason was not the reason, or part of the reason, for the decision to terminate the employee’s employment. As with numerous Federal Anti-discrimination laws, it is not necessary for the prescribed reason to be the dominant or even a substantial reason, as long as it was one of the reasons for the discriminatory conduct.
The SDA
 also provides for a reverse onus of proof in relation to indirect discrimination, stating that the burden of proving that an act does not constitute discrimination because it is reasonable in the circumstances lies on the person who undertook the act.
JobWatch submits that the new Act could include a reverse onus of proof preferable based on the General Protections provisions of the FW Act.  

Recommendation 7:  The new Act should not include blanket exemptions to discrimination on the basis of sexual orientation and sex and/or gender identity.  However, if such exemptions are included these should be granted on a case by case basis so long as the exemption is in the public interest.
JobWatch submits that there should be no blanket exemptions under the new Act.

However, if exemptions are to be included JobWatch submits that only the AHRC should be able to grant exemptions on a case by case basis, after conducting a public hearing to determine whether it should be exempt, if such an exemption is found to be in the public interest. 
Such exemptions should have a limited period of application and the decision to grant an exemption should be appealable. Further, any organisation that has been granted an exemption should be required to publish this exemption on their website and in any recruitment information.  

Recommendation 8: The new Act should make discrimination on the basis of sexual orientation and sex and/or gender identity unlawful when it occurs in a common workplace but where individuals are not employed by the same employer or are independent contractors. 

Recommendation 9: The new Act should make discrimination on the basis of sexual orientation and sex and/or gender identity unlawful in partnerships and firms and in the offering of partnerships and establishing firms. 
5. Endorsements

This submission has been endorsed by the following:

(a)
The Employment Law Centre of WA (Inc);

(b)
The Northern Territory Working Women’s Centre;
(c)
Hunter Community Legal Centre (Inc); and
(d)
The Employment Law Network.

JobWatch would welcome the opportunity to discuss any aspect of this submission further. 

For further information, please contact Katherine Francis of JobWatch’s Legal Practice on (03) 9662 9458.

Yours sincerely,
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Per:
Job Watch Inc
Authorised by Zana Bytheway, Executive Director 
Case Study – Bisexuality





Belinda was employed at a confectionary company on a fulltime fixed term basis. After working there for a little less than three months, she met with the Manager and he gave her a very positive review. In the following week, she decided to disclose to some co-workers that she was bisexual. A week later, she was called in to an impromptu meeting with the General Manager. During the meeting, the General Manager informed her that she was being dismissed, but was unable to give a reason. The separation certificate stated that the termination was due to Belinda being within the probationary period of the ostensible fixed term contract, despite having no performance issues at all.  








Case Study – employment status and State legislation





Sean is a shift worker at a factory. Recently, Sean told his supervisor that he was bisexual. Since then, the supervisor has treated him less favorably than other employees. When Sean complained about this to management, they initially said that they would set up a meeting, however they have been shifting the meeting time around for the past month, and it has not taken place. In addition, they are not allowing him to have a support person present with him at the proposed meeting.








Case study – gender reassignment





Nicole worked as a professional Communications Officer for over 11 years at a medium sized company. She has had a good history of work with the company and always performed well. She had a sex change operation this year and since returning to work she has been consistently discriminated against. She has mentioned this to management, however they have only responded stating that her employment may be terminated for poor performance.








� Protection from discrimination on the basis of sexual orientation or sex and/or gender identity in Australia


Research Paper prepared by Anna Chapman, University of Melbourne, p2


� Ibid. p2


� For example, males cannot make a claim of sex discrimination or sexual harassment under s9(10) of the SDA because that section gives effect to the Convention on the Elimination of all Forms of Discrimination Against Women (entered into force 3 Sept 1981).  


� Australian Human Rights Commission Annual Report, 2009- 2010





� 920030 217 CLR 92


� General Motors-Holden Pty Ltd v Bowling (1976) 51 ALJR 235, 242 (mason J, Gibbs, Stephen & Jacobs JJ agreeing)


� Sex Discrimination Act 1984 (Cth) section 7C
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